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| NTRODUCTI ON
The Public Utility Law Project of New York (PULP), a
public interest law firmrepresenting the interests of |ow
income utility and energy consuners, submts the follow ng

reply comments pursuant to the Further Notice of Proposed

Rul emaki ng (FNPR) issued May 19, 1994. The principal focus of
t hese comments is PULP' s response to sone of the argunents
made by Gateway Technol ogies, Inc. (Gateway) and the Innate
Calling Service Provider Task Force (1 CSPTF) regarding the

i npl enentation of a billed party preference(BPP) systemfor

O+i nt er LATA payphone traffic and for other types of operator-
assisted interLATA traffic in confinenent facilities. Silence
on any issue not discussed herein does not inply concurrence

with the position taken by any other party.



In New York State, the nore than 65,000 prisoners held
in state-adm ni stered correctional facilities communicate with
famly and friends through the Inmate Call Home Program
operated by the New York State Departnment of Correctional
Services (DOCS). Since its inception in 1985 the program
nmushr ooned from 50 coinl ess phones at a single facility to a
statewi de systemw th over 2,300 phones. There are at | east
anot her 3,000 inmate-only phones in county and city
correctional facilities in New York State.

For the famlies of prisoners in New York State, the
current systemof collect-only calls represents a pure
nmonopol y. Prisoners wi shing to make tel ephone contact with
their famlies nmust use the single authorized provider to
pl ace these calls.! The person who accepts these calls nust
accept the rates and conditions established by this single
provi der.

l. ARGUMENTS AGAI NST THE | NCLUSI ON OF PRI SON PHONES I N A
BPP SYSTEM ARE BASED ON THE | NCORRECT PREM SE THAT THE
CURRENT | NVATE TELEPHONE SYSTEM WORKS WELL
The argunents agai nst the inclusion of prison phones in

a BPP system are based on the incorrect prem se that the

1" The New York State Departnent of Corrections contracts
wi th Val ue Added Comrunications Inc. City and county
facilities simlarly contract with a single authorized
provi der. See PULP Conments at 2.
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current inmate tel ephone systemworks well. According to
GATEWAY, "BPP for the correctional institution market is a
"solution in search of a problem'"? PULP strongly disagrees
with this premse. Wile the current system may work
extrenely well for the providers of prison phone systens, the
current systemrepresents a serious problemfor the famlies
of prisoners who are burdened with excessive phone bills and
abusi ve practices of nonopoly service providers.?

1. THOSE WHO OPPOSE THE | NCLUSI ON OF | NVATE PHONES HAVE

FAI LED TO MEET THE BURDEN OF PROOF THAT THE EXCLUSI ON

CF THE FAM LI ES AND FRI ENDS OF | NMATES SERVES A

COVPELLI NG PUBLI C | NTEREST.

The Comrents of | CSPTF and Gateway |i st numerous
reasons why they would prefer that inmate phones be exenpted
fromBPP. They fail, however, to neet the burden of proof
required to sustain this exenption. They have not shown a
conpelling public interest sufficient to justify the exclusion
of these calls froma general BPP system

For exanple, | CSPTF argues that inclusion of inmate
phones in BPP would constitute m cromanagenent of inmate

facilities by the FCC. PULP appreciates that tel ephone use,

or denial thereof, can be a tool for prison nmanagenent.

2 Further Comments of GATEWAY at 26.
3 See Exhibit 1 of PULP's Comments.
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| CSPTF asserts that prison officials nust have the ability "to
exercise unfettered control over inmate calls in their
entirety" but fails to show why prison officials need to
control the way in which |ong distance calls are routed.*
| CSPTF itself argues that custonmer prem se equipnment (CPE) is
key to the control of inmate phone use.?®

The exanpl e provided by | CSPTF of why prison officials
need to control the network speaks for itself.

An extrene, but not entirely far fetched, exanple of
how t he CPE could rendered ineffective would be for a
crimnal organization to create a new | ong di stance
conmpany, or perhaps gain control of an existing
carrier, to which the "friends and famly" of an inmate
would "PIC" their phones. Regardless of the PINs,

bl ocked nunbers or other control features in place at
the facility, once the call entered the network of the
inmates "friends and famly" carrier, the inmate would
be free to call the world. The carrier could re-route
the call to a nunber different than the nunber dial ed,
and prison officials would not know where those calls
were termnating. Calls could be billed to third
nunbers, witnesses, victins, etc.®

Thi s exanpl e denonstrates the inportance of CPE for
controlling calls. It is our understanding that the software

that currently prevents three-way calling is CPE, not network-

4 Further Comments of | CSPTF at 6.
5 See | CSPTF Further Comments at 14.
6 Further Comments of | CSPTF at 16.
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based, and woul d continue to prevent even this far fetched
exanpl e of abuse.

L. CONCERN FOR THE AVAI LABI LI TY OF | NVATE PHONES | S NOT
SUFFI CI ENT GROUNDS TO EXCLUDE THEM FROM BPP

| CSPTF and GATEWAY assert that BPP woul d reduce inmate
phone avail ability by taking away the revenue base supporting
i nmat e tel ephone equi pnment. As PULP argued in its Initial
Comments, this "revenue base" consists of exorbitant rates
paid by indigent friends and famlies of prisoners. |If the
availability of telephones is essential to the adm nistration
of the correctional system then the cost of these systens
shoul d be borne by the society as a whole, not by the indigent
famlies of the inmates.

Gat eway argues that "BPP woul d destroy the economc
incentive of carriers to supply this expensive equi prnent,
requiring correctional adm nistrators to purchase the CPE. "’
| mpl ement ation of BPP would nodify the revenue base supporting
i nmat e tel ephone equi pnent but not necessarily elimnate the
provi sion of tel ephone equi pnment in correctional institutions.

As noted by PULP in its Initial Comrents, alternatives to

7 Gateway Comments at 2.



coll ect-only phones currently operate successfully in federal
prisons and sone local facilities.?®

Citizens United for Rehabilitation of Errants (CURE)
notes that the existing revenue base supporting inmate
t el ephone equi pnent wll not be elimnated by BPP since | ocal
(intraLATA) collect calls would not be subject to BPP. CURE
argues that nationw de the "bulk of prison tel ephone traffic
woul d be made up of calls fromstate or city/county inmates to

their famlies and friends within the LATA "9 10

| V. PRI SON PHONES SHOULD NOT BE EXCLUDED FROM BPP I N THE
| NTEREST OF MAI NTAI NI NG THE CURRENT FLOW OF
COWM SSI ONS.

| CSPTF argues "in addition to reducing i nnate phone
avai lability, BPP would al so abolish the beneficial inmte
prograns that have been financed by the current system" In
a simlar vein, Gateway notes that comm ssions "are used by
state and |l ocal correctional admnistrators to finance
important inmate wel fare services, avoiding the need for tax

i ncreases to neet prison budget requirenents.” PULP addressed

8 See PULP's Comments at 12.

9 See CURE Comments at 7.

10 While this nmay be true nationw de, nost state
correctional facilities in New York are | ocated outside the
LATA of the inmates. See PULP Comments at 5-6.

11 | CSPTF Comments at 109.



and refuted this argunent in its initial coments. Sprint
concurs that maintaining the flow of comm ssions to prisons is

not a sound public interest consideration, stating:

Qovi ously, all public phone prem ses owners -- hot el
chai ns, conveni ence stores, airport authorities and the
i ke -- have beconme accustonmed to the comm ssions that

t hey have been paid under the present system of
presubscription. However, the understandable desire to
mai ntain that flow of comm ssions cannot be
determinative of the public interest, since it is these
conm ssi ons which create the econom c incentives that
account for many of the abuses under the current

system Al though Sprint does not doubt the legitimte
need by prisons for adequate funding, it m ght be
particularly inequitable, fromthe viewoint of socia
policy, if this funding canme at the expense of above-
normal charges for collect calls nade to the famlies
of prisoners. !

The fam lies of prisoners should not be denied the
benefits of BPP in order to protect inmate-phone conm ssions.
These conmi ssions represent a special tax inposed on the
famlies and friends of prisoners. Even if all states used
t hese revenues to fund worthwhile prison prograns and
services, the FCC should not encourage the tax. Since many
famlies of prisoners are indigent, the inposition of this
special tax on those |east able to pay is particularly poor,
if not perverse, public policy. If the FCC excludes the calls

fromcorrectional facilities fromBPP on these grounds it wll

12 See PULP Comments at 13.
13 Comments of Sprint Corporation at 40.
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be condoning anti-conpetitive practices and inflated rates to
achi eve state purposes unrelated to tel ecommuni cati ons.
V. RATE CAPS DO NOT PROVI DE SUFFI Cl ENT PROTECTI ON FOR THE
FAM LI ES OF | NVATES AND CANNOT SUBSTI TUTE FOR SERVI CE
QUALI TY COMPETI Tl ON
SPRI NT bel i eves that an exclusion of inmate phones
condi tioned on presubscription to an OSP whose rates do not
exceed those of the dom nant carrier "would protect the public
-- particularly famlies of inmtes -- from abuses that they
may be subjected to at the present tine and woul d be
reasonabl e condition for exclusion of the phones from BPP. "1
VWil e price conpetition and |ower rates are the
princi pal benefits expected fromthe transition to Billed
Party Preference, giving consuners the ability to choose
carriers is also critical to maintaining service quality and
preventing abusive practices. Providers of ordinary |ong
di stance services who m streat custoners or offer substandard
service risk the loss of these custoners to conpetitors.
Monopoly providers of collect-only services, even with
a rate cap, face no such risk. The famlies of inmates nust
either neet the terns set by the providers or forego tel ephone
communi cation with incarcerated famly nenbers. Consequently,

the providers are able to continue practices that woul d be

14 Sprint Comments at 41.



untenable in the face of conpetition.® Wth Billed Party
Preference custonmers not satisfied with their treatnment by
their chosen |long distance carrier could take their business
to a conpeting carrier.® As noted by the Mssouri Public
Servi ce Conmm ssi on
Al t hough we will not deny the synergies of prison
popul ations or their synbiosis with payphone providers,
we can see no reason to deny those to whom pri soners
may call collect the benefits of BPP. Furthernore,
under BPP, as the carrier of the call will have a
conti nuing custoner relationship with the person who
will be paying the bill, the carrier will probably be
nore responsive to custoner's billing conplaints.?
The FNPR notes that one of the three principal
benefits of Billed Party Preference would be that it would

| ead OSPs to "refocus their conpetitive energies on serving

end users rather than paying conm ssions for the O+ traffic

5 See PULP's Comments at 9, Note 19 for a description of
sonme of these practices. Exhibit 1 of PULP's Comrents
contains copies of correspondence from Prisoners' Legal
Servi ces detailing abusive practices.

¥ In the absence of BPP and with the rapidly grow ng
pri son popul ation and rapidly grow ng prison tel ephone
i ndustry one m ght expect a growi ng regulatory burden to
police service quality and billing and coll ections practices
of inmate phone providers.

17 Comments of the M ssouri Public Service Conm ssion at
5 and 6.



from public phones."'® Those who support the excl usion of

i nmat e-only phones have failed to provide any justification
why the famlies of inmates should be denied this benefit or
why precious regulatory resources should be diverted to police
service quality for this rapidly burgeoning market.

Finally, rate caps would only protect the famlies of
pri soners agai nst the nost exorbitant price gougers. Most
famlies would still pay excessive tel ephones rates for
collect calls fromcorrectional facilities. Since conpetition
woul d still be directed towards prison adm ni strators (who due
to comm ssion paynents have an interest in maximzing bills)
there would be no incentive to price at anything | ess than the
rate cap. A rate cap based on the charges of the dom nant
carrier(s) would still allow providers to charge operator-
assisted rates for fully-automated calls. The system would
ensure that the econom cally di sadvantaged fam |ies of
pri soners woul d pay al nost the highest rates.

VI . FAI LI NG TO EXTEND BPP TO | NVATE PHONES WOULD NEEDLESSLY
ADD TO THE SUFFERI NG OF | NNOCENT AMERI CAN FAM LI ES

While there is understandably little public synpathy

for the phone rates paid by prisoners, the current system

18 FNPR at 6.
19 See Comments of PULP at 10-11 and Exhibit 2.
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unfairly burdens the famlies of the prisoners, not the

pri soners thensel ves. These famlies are predom nantly | ow

i ncone. 2°
The follow ng exanple illustrates the kind of suffering

engendered by the current system A prisoner wote to

Prisoners' Legal Services with the follow ng crisis:
| have a nother ... who is diagnosed as having term na
cancer whom | can no |onger call because of this phone
block. M nother is in the Jew sh Hospital and Honme
for the Aged....
As a result of her condition, she is not able to
conduct any business matters. My sister has been
handling all of the business affairs including the
phone bills. M sister has assured ne that she was
only two (2) days late in paying the phone bill for ny
nother. A two day delay in paying a bill does not
warrant a phone block -- especially in light of a
famly crisis. And to nmake matters worse, phone bl ocks
are for six (6) nonth tine period.?

A rate cap plan would not have prevented this injustice while

BPP woul d enable this nursing hone resident to switch to a

different carrier.

VI, I NMATE- ONLY PHONES ARE SUBJECT TO COWM SSI ON REGULATI ON
| CSPTF and Gateway argue that the Conmm ssion order

i npl enenting the Tel ephone Operator Consumer Services

| nprovenent Act (TOCSIA) exenpted i nmate phones froma

20 See PULP Comments at 7.

21 Excerpt froma letter to Prisoners' Legal Services
contained in Exhibit 1 of PULP' s Coments.
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Comm ssion regul ation. | CSPTF based its conclusion on a
sentence of the order which is cited out of context.?? |CSPTF
cites the foll ow ng sentence:
Accordi ngly, inmate-only phones at correctiona
institutions will not be subject to any requirenents
under the Act or the Comm ssion's rules.
The rul es read:
We are persuaded that the provision of such phones to
I nmat es presents an exceptional set of circunstances
that warrants their exclusion fromthe regul ati on being
consi dered herein. Accordingly, inmate-only phones at
correctional institutions will not be subject to any
requi renents under the Act or the Conmmi ssion's rules.?3
(Enphasi s added.)
Read together, it is clear that the "Comm ssion's rul es”
referenced in the second sentence are those rules inplenenting
TOCSI A and regul ati ons "being consi dered herein" not all
Comm ssi on rul es.
CONCLUSI ON
PULP urges that calls frominmtes be included in the
Comm ssion order on BPP. Those opposed to the inclusion of
i nmat e phone systens have failed to show that the denial of

the benefits of BPP to the famlies and friends of prisoners

serves a conpelling public interest.

22 Further Conmments of | CSPTF at 7 and 8 and Conments of
Gat eway at 3.

22 Policies and Rul es Concerning Operator Service
Providers, 6 FCC Rcd 2744, 2752 (1991).
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Control over inmate calls will not be inpaired
under BPP.
" Alternative nechanisns exist to fund the provision
of specialized CPE equi prnent.
** Comm ssions fromcollect-only phones are not an
appropriate neans to finance prison adm nistration.
Wort hwhil e prison prograns should be funded from
general tax revenues, not froma special tax on
i nnocent relatives.

Rat e caps do not provide sufficient protection
agai nst abusive collection practices and poor
service quality.

Respectful ly submtted,

B. Robert Piller, Esq.
Executive Director

By: Trudi J. Renw ck, Ph.D
Econom ¢ Pol icy Anal yst
Public Uility Law Project of

New York, Inc.

Pi eter Schuyl er Financial Center
39 Col umbi a Street
Al bany, New York 12207-2717
(518) 449-3375

Date: Septenber 14, 1994
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SUMVARY

The Public Utility Law Project of New York (PULP) is a
public interest law firmrepresenting the interests of |ow
incone utility and energy consuners. PULP respectfully
submits these reply comments on the specific issue of whether
custoners receiving calls fromcorrectional institutions
shoul d have the benefit of Billed Party Preference (BPP)

The argunents of those who woul d excl ude prison phones
from BPP are based on the fal se prem se that the current
systemworks well. PULP has provided evidence that the
current system subjects the famlies of prisoners to abuses
whi ch go beyond high rates. Those opposed to the inclusion of
i nmat e phones have failed to provide conpelling justification
for denying the famlies of prisoners the benefits of BPP
| nmat e calls shoul d not be excluded out of concern for the
i npact of |ost comm ssion revenues on prison budgets.

Wort hwhil e prison prograns should be funded from general tax
revenues, not froma special tax on innocent relatives.
Finally, the argument that the FCC does not have the authority
to inmpose BPP on inmate tel ephones is based on the citation of
a single sentence out of context froma Conm ssion order.

PULP therefore urges the FCC to include calls from
inmates in the BPP system Consuner-oriented conpetition in

this market can be expected to bring down rates and stinul ate



the providers of these services to halt abuses and inprove

service quality.



