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SUMVARY

The Public Utility Law Project of New York (PULP) is a
public interest law firmrepresenting the interests of |ow
income utility and energy consuners. PULP respectfully
submts these comments on the specific issue of whether
custoners receiving calls fromcorrectional institutions
shoul d have the benefit of Billed Party Preference (BPP)

For the famlies of prisoners in New York State, the
current systemof collect-only calls represents a pure
nmonopoly. Prisoners held in state facilities wishing to nake
t el ephone contact with their famlies nust use the single
aut hori zed provider to place these calls. The person who
accepts these calls nust accept all the rates and conditions
established by this single provider.

PULP urges the FCC to include calls frominmates in
the BPP system In New York, famlies of inmates, many of
whi ch are |l owincone and include mnors, are paying higher
than conpetitive rates for these tel ephone servi ces.
Consuner-oriented conpetition in this market can be expected
to bring down rates and stinmulate the providers of these
services to halt abuses and inprove service quality. BPP for
inmate-only calls will not necessarily increase fraud and
abuse of the phone system |Inmate calls should not be

excl uded out of concern for the inpact of |ost conm ssion



revenues on prison budgets. Wrthwhile prison prograns should
be funded from general tax revenues, not froma special tax on

i nnocent relatives.



TABLE OF CONTENTS
SUMVARY OF COMVENTS
INTRODUCTION . . . . . . . . . . . . . .« . . . .« .. ... .1

CHARGES FOR COLLECT CALLS FROM | NMATES OFTEN CONSTI TUTE A
FI NANCI AL BURDEN FOR THE FAMLIES OF PRRSONERS . . . . . . 4

PROVI DERS OF COLLECT- ONLY CALLS FROM CORRECTI ONAL FACI LI TI ES
DO NOTI' FACE THE PRI CE- DI SCI PLI NE | MPOCSED BY THE
MARKETPLACE . . . . . . . . . . .« .« . . . . ..

A CAP ON CHARGES FOR CALLS I'S NOT SUFFI CI ENT PROTECTI ON FOR
THE FAM LI ES OF | NVATES AND CANNOT SUBSTI TUTE OR SERVI CE

QUALITY COWETITION . . . . . . . . . . . . . . . . . . . 8
THE CURRENT SYSTEM DOES NOT ENCOURAGE COMPETI TI ON DI RECTED
TOMRD CONSUMERS . . . . . . . . . . . . . . . . . . .. 10
NO COVPELLI NG PUBLI C | NTEREST | S SERVED BY THE EXCLUSI ON FROM
BPP OF CALLS RECEIVED FROMPRISONERS . . . . . . . . . . 11
CONCLUSION . . . . . . . . . . . . o . . v v o v o . . ... 13
EXH BI TS
Exhi bit 1: Correspondence from Pri soners' Legal
Servi ces
Exhi bit 2: Advertisenments of providers of inmate-phone
services
Exhi bit 3: Letter from New York State Departnent of

Corrections regarding Fam |y Benefit Fund
al | ocati ons



Before the
FEDERAL COVMUNI CATI ONS COWM SSI ON

Washi ngton, D.C. 20554
In the Matter O

X
X
X
Bl LLED PARTY PREFERENCE X CC Docket No. 92-77
FOR 0+ | NTERLATA CALLS X

X

X

COMVENTS OF THE
PUBLI C UTI LI TY LAW PRQIECT OF NEW YORK | NC.

| NTRODUCTI ON
The Public Utility Law Project of New York (PULP), a
public interest law firmrepresenting the interests of |ow
inconme utility and energy consuners, subnmits conmments in

response to the Further Notice of Proposed Rul emaki ng ( FNPR)

i ssued May 19, 1994. The FNPR solicits further coments on
the inplementation of a "billed party preference" (BPP) system
for O+i nterLATA payphone traffic and for other types of

operator-assisted interLATA traffic.! BPP allows custoners

! Consideration of this systembegan in May 1992. See
Billed Party Preference for O+ InterLATA Calls, Notice of
Proposed Rul enaki ng, CC Docket No. 92-77, 7 FCC Rcd 3027
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receiving interLATA collect calls to have themrouted by their
selected carrier.

In the FNPR the Conmmi ssion restates its prelimnary
conclusion that the introduction of a BPP systemw || serve
the public interest. The Conm ssion found that BPP woul d
stinmulate conpetition in operator services and that this
conpetition should "result in lower prices and better
services."2 Anobng ot her issues, the FNPR requests specific
comments on the breadth of coverage of BPP and specifically
whet her calls received frominmates of correctiona
institutions should be excluded from BPP

PULP provi des | egal representation and technical
assistance to lowincone utility and energy consuners, and to
not-for-profit agencies and organi zati ons whose objectives
i ncl ude services to or advocacy on behalf of poor consuners.
PULP routinely represents the special needs of |owincone New
Yorkers before the New York State Public Service Conm ssion in
utility rate cases and in generic proceedings where utility
policies are set, before state and | ocal Departnents of Soci al
Services where utility and energy assi stance prograns are

desi gned and adm ni stered, and in courts where issues

(1992).

2 FNPR at 2.



involving utility and energy rights and benefits are
litigated.

PULP i ntervenes at the federal |evel before |egislative,
adm ni strative or regul atory bodi es when federal policy wll
significantly inpact the | owincone residents of New York.
Since many of the famlies of inmates accepting collect calls
fromcorrectional institutions are | owincone, PULP
respectfully submts these conments on the specific issue of
whet her calls received frominmates of correctiona
institutions should be excluded from BPP

In New York State, the nore than 65,000 prisoners held in
state-adm nistered correctional facilities communicate with
famly and friends through the Inmate Call Home Program
operated by the New York State Departnment of Correctional
Services (DOCS). Since its inception in 1985 the program has
mushr ooned from 50 coi nl ess phones at a single facility to a

statewi de systemw th over 2,300 phones.® There are at |east

3 Val ue- Added Communi cations Inc. (VAC) has served as the
excl usive provider of the state programsince 1995. The
contract wwth the Departnent of Corrections notes that VAC
"submitted the nost qualified bid and offered the highest paid
comm ssion rate." (Enphasis added.)



anot her 3,000 inmate-only phones in county and city
correctional facilities in New York State.*

For the famlies of prisoners in New York State, the
current systemof collect-only calls represents a pure
monopoly. Prisoners held in state facilities wshing to nmake
t el ephone contact with their famlies nmust use VAC, the single
aut hori zed provider to place these calls. The person who
accepts these calls must accept the rates and conditions
established by this single provider. Unlike other pay
t el ephones, inmate-phones usually bl ock access code dialing
and therefore neither the inmate nor the famly has any
ability to select a carrier.® Al so, unlike nost other pay
phones, it is not possible for the famly to call in to the
prison to call back the inmate using the famly's carrier

after receiving a brief collect call.

4 See the March 8, 1994 Comments of The NYNEX Tel ephone
Conpanies 1n the Matter of The Petition of the Inmate Calling
Services Providers for Declaratory Ruling, RM 8181. NYNEX
estimated that the inmate-only phones of the New York State
Department of Corrections represent 39 percent of the inmate-
only phones in service in the New York Tel ephone service
territory.

> Correctional facilities were specifically exenpted from
the Conmm ssion's rules that prohibit the blocking of access
code dialing at call aggregator locations. Policies and Rules
Concerni ng Qperator Services Providers, 6 FCC Rcd 2744, 2752
(1991).




Fam | ies of prisoners should be given the opportunity to
share the potential benefits of a BPP system Like other
consuners, famlies of inmates can expect BPP to result in
| oner rates and better service. Since many of the recipients
of the collect calls fromprisoners are indigent, there is a
conpel ling public interest served by the inclusion of these
calls in a BPP system

CHARGES FOR COLLECT CALLS FROM | NMATES OFTEN CONSTI TUTE A
FI NANCI AL BURDEN FOR THE FAM LI ES OF PRI SONERS

I ncreasingly i nmate phones provide the vital |ink between
inmates and their famlies. Wth illiteracy rates estinated
at about 40 percent of the inmate popul ati on and prisons
| ocated in distant communities, the tel ephone is often the
only regul ar nmeans of communi cation between a famly and an
inmate.® Although only one fifth of all inmates are narri ed,
57 percent of inmates are parents of one or nore m nor
children.” According to sone estinmates, the nunber of

children with an inprisoned parent grew from 21,000 in 1978 to

6 "Who Goes to Prison," Anericans Behind Bars, Edna C ark
Foundati on, 1993.

7 U S. Departnment of Justice, Bureau of Justice
Statistics, Survey of State Prison Inmates, 1991, March 1993,
NCJ- 136949, p. 10.




one mllion in 1990. Sone predict that by the year 2000,
prisons will be home to nore than two mllion parents.?

A Departnment of Justice special report on wonen in prison
reports that two-thirds of the wonen in State prisons had at
| east one child younger than 18; altogether, they were nothers
to nore than 56,000 minor children.® An estinmated 46 percent
of the wonmen with mnor children said they talked with those
children on the phone at | east once a week. Since entering
prison, three-quarters of the wonen interviewed had tal ked
with their children on the phone. Sixteen percent of female
inmates with mnor children nade daily tel ephone calls to
their children.

| f prisons were located in the communities from which
nost inmates originate, |ong distance collect calls would be
| ess inportant to the maintenance of famly ties. In New York
State, however, prisoners are seldomdetained in their own
communities. According the New York State Departnent of

Corrections, alnost seventy percent of state inmates are from

8 Daphne Muse, "Parenting in Prison," Modthering, Fal
1994, p. 99. Estimates of the nunber of children are based on
data gathered by the Center for Children of Incarcerated
Parents at Pacific Oaks Coll ege in Pasadena, California.

9 U S. Departnent of Justice, Bureau of Justice
Statistics Special Report, Wnen in Prison, March 1994, NCJ-
145321, pp. 6-7.




New York City but |less than eight percent are held in the
City. The other 92 percent of the inmates are housed in 68
facilities, many of which are |ocated a considerabl e distance
fromNew York City. The Attica facility, for exanple, is 410
mles fromNew York City. The famlies of these inmates have
very limted opportunities for visitation and pay the hi ghest
rates for collect calls.?0
A panphl et providing advice to those working with
children of incarcerated parents in New York sunmarized the
situation as foll ows:
Since all calls nust be placed "collect” with the charges
borne by the famly, these calls can be expensive. The
di stance is often great between prisons and the
comunities in which the famlies live, resulting in
substantial phone bills for the famly which can be a
financi al hardship. 1!
MANY | NVATES AND THEI R FAM LI ES ARE ECONOM CALLY DI SADVANTAGED
The 1991 Departnent of Justice Survey of State Prison
| nmates found that nore than half of all state prison innmates

reported an annual incone of |ess than $10,000 prior to their

arrest.!? Approximately 48 percent of all inmates and 61

10 Rates for long distance calls vary by distance with
hi gher rates charged for calls over a greater distance.

11 The Gsborne Association, How Can | Hel p? Sust ai ni ng
and Enhancing Family Ties for Children of |ncarcerated
Parents. " p. 13.

12 Survey of State Prison Inmates, 1991, p. 3.
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percent of female inmates had i ncones bel ow the federal
poverty guidelines in the nonth prior to incarceration.® Only
55 percent of the inmates were enployed full tinme during the
nmonth in which they were arrested for their current offense.
Before their adm ssion to prison, an estimated 38% were
recei ving support from Social Security, welfare or charity.
Many of the famlies of these inmates are also | ow
i ncome. The 1991 Departnent of Justice survey found that 70
percent of the female inmates and half the male i nmates |ived
with their children prior to incarceration.! |f nore than
fifty percent of these famlies had i nconmes bel ow the poverty
line in the year prior to incarceration, nost of these
children remain econom cal ly di sadvantaged after the parent is
incarcerated. This data, while | ess conprehensive and
detailed than a researcher would like, is sufficient to
confirmthe expectation that the famlies of innates are

predom nately econom cal |y needy.

13 Special analysis of the Survey of Inmates of State
Correctional Facilities conducted by Dr. Caroline WIf-Harl ow
of the U S. Department of Justice, U S. Bureau of Justice
Statistics. This analysis is consistent with an earlier
estimate that the "average inmate was at the poverty | evel
before entering jail" published in U S. Departnent of
Justice, Bureau of Justice Statistics, Report to the Nation on
Crinme and Justice, Second Edition, March 1988, NCJ-105506,
March 1988, p. 49.

14 Survey of State Prison Innates at 10.
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PROVI DERS OF COLLECT- ONLY CALLS FROM CORRECTI ONAL FACI LI TI ES
DO NOTI' FACE THE PRI CE- DI SCI PLI NE | MPOSED BY THE MARKETPLACE

The famlies of inmates pay high rates when they accept
collect calls fromthe State correctional system Not only do
they pay the premumrates (conpared to direct dial calls)
charged for collect calls by all carriers, but the rates they
pay are higher than the rates charged by nost carriers for
col l ect calls.

For exanple, a famly in Brooklyn accepting a fifteen
mnute collect call froma prisoner at Geat Meadows
Correctional Facility in upstate New York woul d be charged
$4.85 --- 47 percent nore than the direct dial weekday rate of
$3.29. The cost of the call fromthe prison includes a
surcharge despite the fact that the systemused in the state
correctional facilities is conpletely automated. The rates
pai d exceed by al nost eight percent the AT&T collect call rate
of $4.50.1

One of the principal benefits expected fromthe

i npl enentation of the BPP systemis intensified price

15 These rate conparisons hold true even if one assunes a
call of 30 mnutes --- the maximum |l ength permtted by the
system For a 30 minute call the relevant charges are $6. 44,
$8.00 and $7.35 for a direct dial call, an inmte call carried
by VAC and an AT&T collect call respectively. Rate estimtes
based on July 1994 tel ephone conversations with VAC and AT&T.



conpetition anong | ong distance carriers for collect cal
services.® Wile there may be little public synpathy for
prisoners, the famlies of prisoners are not crimnals and
often suffer economcally. Absent a conpeting conpelling
public interest, there is not any justification to exclude
t hese consuners fromthe anticipated fall in rates when BPP is
i npl enent ed.
A CAP ON CHARGES FOR CALLS I'S NOT' SUFFI Cl ENT PROTECTI ON FOR
THE FAM LI ES OF | NMATES AND CANNOT SUBSTI TUTE
FOR SERVI CE QUALI TY COWPETI Tl ON
The suggestion has been made that prisons be exenpted
fromBPP if they subscribe to an OSP that charges rates bel ow
that of the dominant carrier for inter and intraLATA calls.?
VWiile price conpetition and |ower rates are the principal
benefits expected fromthe transition to Billed Party
Preference, giving consuners the ability to choose carriers
shoul d al so enhance service quality. Providers of ordinary
| ong di stance services who mstreat custoners or offer

substandard service risk the | oss of these customers to

conpetitors.

16 See FNPR at 6-7.
17 See FNPR at 25.
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A nonopoly provider of collect-only services faces no
such risk.® The famlies of inmates must either neet the
terms set by the provider or forego tel ephone comrunication
with the incarcerated fam |y nmenber. Consequently, the
provider is able to continue practices that woul d be untenabl e
in the face of conpetition.® Wth Billed Party Preference
custoners not satisfied wth their treatnment by their chosen
| ong di stance carrier could take their business to a conpeting

carrier.

8 Basic residential tel ephone service is also supplied
by a single provider but these providers are subject to tight
regul ation. For exanple, in New York there are strict
restrictions on service suspensions and term nations, deposit
requi renents and conplaint handling. On the other hand,
recogni zing that conpetitive options exist for |ong distance
services, |long distance providers are subject to much |ighter
regul ation. Despite their nonopolistic market position, the
OSPs providing collect-only service fromthe correctiona
facilities are also lightly regul at ed.

19 PULP has | earned of numerous conplaints regarding the
treatnent of famlies of inmtes by the nonopoly provider of
phone services for state facilities. The provider routinely
bl ocks calls to a specific nunber w thout any fornal
notification to the bl ocked party. For exanple, a six nonth
bl ock was placed on the phone of an inmate's termnally ill
rel ati ve because of her two day delay in paying a phone bill.
In a simlar vein, the provider often collects an advance
paynment equivalent to one nonth of estimated collect calling
service and custonmers who routinely accept auto-collect calls
frominmates may be voluntarily or involuntarily "capped" at
t he advance paynent level. See Exhibit 1 which contains
copi es of the correspondence from Prisoners' Legal Services.
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THE CURRENT SYSTEM DOES NOT ENCOURAGE COWPETI TI ON DI RECTED
TONRD CONSUMERS

The FNPR notes that one of the three principal benefits
of Billed Party Preference would be that it would lead OSPs to
"refocus their conpetitive energies on serving end users
rat her than paying comm ssions for the O+ traffic from public
phones. "2 This is particularly inportant for the nmarket
segnent represented by inmate-only phone services. Excerpts
fromadverti senents directed toward prison admnistrators
illustrate how few conpetitive energies are currently focused
on end users. One publication introduces the subject of
i nmat e tel ephone systens in the context of increasing i nmte
popul ati ons and i nadequat e fundi ng:

new al ternative revenue sources are being sought
and this can be answered by i nmate phone system

comi ssi on pl ans. 2!

A gl ossy AT&T pronotional brochure boasts:

COWM SSI ONS.
ONE MORE WAY TO OFFSET THE COST OF CORRECTI ONS.

Every year, the taxpayers' cost of housing prisoners
skyrockets. To help alleviate that burden AT&T | nmate
Calling Services offers comm ssions on every AT&T cal
made at contracted facilities. Over tinme, those

conmm ssions could be surprisingly substantial.

20 FNPR at 6.

2l Robert E. Cefail, Everything You Need To Know About
| nmat e Phones, Robert Cefail & Associates, 1993, p. 10.
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The sanme pronotional package quotes David Gutierrez, Assistant
Jail Adm nistrator, Lubbock County, Texas as a satisfied
cust omer:

in just eight nonths with AT&T service, our comm sSion
revenues have nore than doubl ed.

There is no nmention in this pronotional package of the rates
charged to inmate famlies for these calls.??

The June 1993 issue of "Anmerican Jails" contains six ful
page advertisenents for jail phone systens for conpanies
i ncluding RC&A (Robert Cefail and Associ ates), Aneritech,
BELLSOUTH, USWEST and MCI. Copies of these ads can be found
in Exhibit 2. Not one word in any of these ads refers to the
rates charged inmate famlies for calls.

NO COVPELLI NG PUBLI C | NTEREST | S SERVED BY THE EXCLUSI ON FROM
BPP OF CALLS RECEI VED FROM PRI SONERS

The FNPR notes that dozens of prisons and sheriff's
of fices and the OSPs serving them argue that BPP shoul d not
apply to calls fromcorrectional institutions asserting that
BPP woul d i npede the ability of correctional facilities to

prevent fraud, harassing phone calls, or other crimnal or

22 Pronptional materials fromRC & A Conmuni cations are
even further renoved fromtel econmuni cati ons concerns of end
users. RC & A offers correctional officers free Cri m non
courses/ nodul es for inmates including "The Way t o Happi ness
Course," based on The Way to Happiness, witten by L. Ron
Hubbard. See Exhibit 2 which contains a copy of this
br ochur e.
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abusi ve use of prison phones. ?® In contrast, MCl argues that
BPP significantly enhances fraud prevention and detection over
today's industry experience.?*

There are nunerous nechani snms by which correctional
institutions can continue to prevent tel ephone fraud and abuse
after the inplenentation of BPP. In New York State the
Department of Corrections allows inmates to place calls to
only those nunbers contained on a small preapproved |ist and
these limts are inposed using custonmer prem ses equi prment
whi ch is not inconsistent with BPP

Representatives of prisons also argue that BPP woul d
elimnate their conm ssion revenues and that w thout O+
conmmi ssion revenues they could be forced to limt calling.
These proponents of the prison call exclusion ignore the
exi stence of alternative inmate tel ephone systens, nost
notably the federal debit card system Currently the New York
City correctional facility at R kers Island uses an automated

debit system which can elim nate burdensone coll ect cal

23 FNPR at 22.
24 See MCI Reply Comments at 14.
14



charges to famlies while naintaining comm ssion revenues. 2°

Finally, proponents of the exclusion nention the grow ng
i nportance of inmate-phone conm ssions for the budgets of
state and local correctional facilities. They are correct
that comm ssion revenues are |large and growi ng. Tel ephone
conmmi ssion revenues to the Departnment of Corrections fromthe
New York state systemwere $11 million dollars in the year
ended March 1993 and estimated to reach $21 nmillion in the
year ended March 1994.26 These funds flow through the Famly
Benefit Fund and are used to pay for nedical care, infection
control, famly busing prograns, postage, nurseries, the
famly violence program filmand cable TV contracts and
various fam ly services.?

The famlies of prisoners should not be denied the

benefits of BPP in order to protect inmate-phone conm ssions.

2 "Dropping Dines with Aid of Lasers: On Rikers Island,
New Technol ogy for Calls to the Qutside.” New York Tines,
Sept enber 29, 1993, p. B1l.

26 These estimates are based on a conversation with a
staff nmenber of the New York State Assenbly Subcommittee on
Corrections. Confirmation of these anobunts has been requested
but not yet received fromthe New York State Departnent of
Corrections in a Freedom of Information Act request dated June
16, 1994.

21 See letter fromthe New York State Departnent of
Corrections contained in Exhibit 3.
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These conm ssions represent a special tax inposed on the
famlies and friends of prisoners. Even if all states used
t hese revenues to fund worthwhile prison prograns and
services, the FCC should not encourage the tax. Since many
famlies of prisoners are indigent, the inposition of this
special tax on those |least able to pay is particularly poor,
if not perverse, public policy. If the FCC excludes the calls
fromcorrectional facilities fromBPP on these grounds it wll
be condoning anti-conpetitive practices and inflated rates to
achi eve state purposes unrelated to tel ecommuni cati ons.
CONCLUSI ON

PULP urges that calls frominmates be included in the
Conmi ssion order on BPP. In New York, famlies of innmates,
many of which include indigent mnors, are paying higher than
conpetitive rates for these tel ephone services. Consuner-
oriented conpetition in this market can be expected to bring
down rates, halt abuses and inprove service quality. Exclusion
of inmate-only calls will not necessarily reduce fraud and
many ot her nmeans are available to restrict usage.

Al ternatives to collect-only phone systens are currently

16



avai l able. Wirthwhile prison prograns should be funded from
general tax revenues, not from FCC- encourage uneconom C

t el ephone conm ssi ons.
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B. Robert Piller, Esqg.
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